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Duty of Solicitor Drawing a Will 


THE Court of Appeal’s decision in Hall v. Meyrick (The 
Times, 22nd June) rested on the point that the judge in the 
court below had been wrong in allowing the plaintiff toamend by 
alleging that there had been separate retainers of the defendant 
solicitor by the plaintiff and her deceased husband. The 
plaintiff claimed loss of benefits conferred upon her by her late 
husband's will on the ground that the defendant, being her 
solicitor, had been negligent in failing to advise her that a 
marriage between her and her now deceased husband would 
revoke the wills he had been instructed to draft for each of 
them. The plaintiff had alleged a joint retainer. The court 
held that it was unjust to the defendant to deprive him of the 
benefit of the Statute of Limitations by a circuitous route. 
A question described by Hopson, L.J., as “ of great moment 
and interest to solicitors’’ was dealt with by the court. 
“It cannot be the duty of a solicitor in all cases,’’ he said, 
“to draw the attention of persons who come to their offices 
to make wills to the effect of marriage on a will.’””’ ORMEROD, 
L.J., said that no doubt it would be the clear duty of a 
solicitor, on being instructed to prepare a will, to advise his 
client of the effect of a subsequent marriage on the will if in 
fact the client told him that he was intending to get married 
in the near future, or even if it came to the knowledge of the 
solicitor in a less direct way than that. But he did not accept 
that it was the duty of the solicitor so to advise merely because 
the question of marriage had been casually and perhaps 
equivocally mentioned to the solicitor in an interview, either 
by a third person, as was the case here, or even by the client 
himself. Whether such a duty would arise on a case of that 
kind would depend on the actual words used at the time and 
all the circumstances in which they were used, including the 
knowledge of the solicitor as to his client’s affairs. 


Tribunals 


SINCE last week we have read in more detail the Memo- 
randum which the Council of The Law Society submitted to 
the Franks Committee. We welcome the Council’s radical 
approach to the prickly question of ministerial responsibility. 
The classic view which is advanced for refusing to disclose 
the contents of inspectors’ reports and for restricting the 
extent to which civil servants give evidence is that the final 
responsibility must be the Minister’s and that to make any 
change would drive a wedge between the Minister and civil 
servants. We agree that this classical answer is unsuited to 
the modern age; what is required now is something nearer 
to a system of administrative courts so that Ministers have 
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to justify administrative as well as legal decisions before 
an impartial body. The Donoughmore Committee rejected 
the idea a quarter of a century ago, but if the Franks 
Committee accept The Law Society’s proposals for an inde- 
pendent inspectorate for planning appeals and the publication 
of inspectors’ reports the germ of a system of administrative 
courts would be there. We are disappointed that the Council 
have not dealt more radically with the untidy collection of 
fact-finding tribunals of one kind and another. We would 
like to see some of them abolished and their jurisdiction 
transferred to the county courts. This might in certain 
districts involve increasing the number of county court 
judges ; in addition we think that greater use could be made 
of the power to appoint assessors which is contained in s. 88 
of the County Courts Act, 1934. 


The Compensation Fund 


THE Compensation Fund Committee report that every 
claim admitted by the Committee up to 31st December, 
1956, has been paid in full. No less than £149,566 14s. 10d. 
was paid in grants during the period from 16th November, 
1955, to 31st December, 1956, and of this sum over £30,000 
was recovered. The increased contributions now seem to 
be covering the fund’s commitments. While it is a matter of 
pride that our profession makes amends, it is appalling that 
solicitors should default to this extent. The difficulty is to 
devise any way in which the determined defaulter can be 
stopped. We are interested to see that the Council have 
insured against the risk of exceptionally heavy losses caused 
in any one year by one or two solicitors, but disheartened 
that there has been a loss of nearly £14,000 on the sale of 
investments. We suggest that the Government might set 
up a Compensation Fund for the victims of gilt-edged. 


Summary Maintenance and Affiliation 
Proceedings : Disclosure of Addresses 


In a Home Office circular to justices’ clerks (circular 113/57), 
information is given on the application to summary pro- 
ceedings of the recent Government decision to facilitate 
maintenance proceedings by the disclosure of husbands’ or 
putative fathers’ addresses (cf. pp. 470, 478 and 484, ante). 
Applications by justices’ clerks to departments holding 
social security records must certify either that an order is in 
existence but its enforcement is frustrated, or that a complaint 
for an order has been made but that a summons cannot 
be issued or cannot be served, because the man concerned 
cannot be traced. The departments will not be prepared 
to disclose the address direct to the woman or her solicitor, 
and it will be given to clerks to justices only on the under- 
standing that it will be used solely for the purpose of the 
proceedings and will not be made known to the woman or 
anyone else except in the normal course of the proceedings. 
If the woman is receiving national assistance, the circular 
states that it will be advisable to refer to the Area Officer 
of the National Assistance Board rather than to the Ministry 
of Pensions and National Insurance, in order to avoid 
duplication of inquiries. In other cases, applications should 


be addressed to the Liaison Officer, Records Branch, Ministry 
of Pensions and National Insurance, Newcastle-on-Tyne (or 
in cases where special considerations apply, to other depart- 
ments), and should include so far as possible the particulars 
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listed under heads (i) to (vii) on p. 478, ante. The circular 
adds that the procedure should not be used unnecessarily 
and application should not be made unless the justices’ clerk 
is satisfied that the woman has made every reasonable effort 
to discover the man’s whereabouts by other means. 


Suspended Animation 


Or the miscellaneous collection of statutes which received 
the Royal Assent on 6th June, three (apart, of course, from 
the Rent Act itself) are of special interest to the lawyer and 
all, in greater or lesser degree, are for the moment in a state 
of suspended animation. The Occupiers’ Liability Act, 1957, 
whose main effects were discussed at pp. 237, 257 and 276, 
ante, comes into force on Ist January, 1958. The Magistrates’ 
Courts Act, 1957, as to which see p. 197, ante, is already 
operative as respects the minor provisions of ss. 4-6, but 
awaits the 6th September, 1957, before its main provisions, 
ss. 1-3, come into force. Finally, the Solicitors Act, 1957, 
which consolidates the Solicitors Acts, 1952-1956, is to be 
brought into operation by order of the Lord Chancellor at a 
date not earlier than the day following the coming into 
operation of s. 2 of the Solicitors (Amendment) Act, 1956. 
The latter section itself awaits an order of the Lord Chancellor 
to bring it to life, but we note in The Law Society’s Annual 
Report, 1957, that the Council believe that the Government 
intend to bring the consolidating Bill into force during 1957. 


** Streamlined ” Conveyancing 


AN anonymous correspondent, writing in the Estates 
Gazette of 15th June, 1957, referred to “‘ a sale which recently 
took place where the vendor and the purchaser went to a 
solicitor’s office: and the deeds were handed over in exchange 
foracertified cheque, the conveyance being drawn up and signed 
at the same time, all in one day!” The writer seemed to 
think that this was generally desirable, for he brought the 
case to the attention of ‘estate agents who have been 
suffering for so long from ‘ subject to contract.’’’ Of course, 
every solicitor knows that simple cases occur where the 
conveyance can be expedited, but in most cases many things 
must be done between contract and conveyance if the solicitor 
is to avoid the charge of negligence. Estate agents more than 
other agents should know that many more complications 
attend the sale of a house than the sale of a horse, and that 
speed between contract and conveyance is not necessarily 
a sign of efficiency. Loaded words like “ out-dated system ”’ 
and “‘ streamlined,” used by the correspondent, only emphasise 
the absence of genuine argument. While it is possible to 
sympathise with agents whose commission is not payable until 
completion, the proper measure of protection for purchasers 
must not be curtailed. For example, we cannot imagine that 
estate agents as a body, however much they have suffered 
from the words “ subject to contract,”” would want the law 
altered so as to enable them to bind intending purchasers to 
buy as soon as they have inspected the property and paid a 
preliminary deposit. The suggestion made by the corre- 
spondent, and echoed by another writer in our contemporary’s 
following issue, that private treaty contracts should be drawn 
up by solicitors beforehand and signed later in an estate 
agent’s office is not one which could be approved by any 
professional organisation. 
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THE RENT ACT, 1957—III 


Continuing the series of six articles by R. E. MeGArRRY, Q.C. 


Last week I concluded the examination of decontrol under the 
Act of 1957 and its consequences. This week I turn to the 
second main head under the Act, that of the repeals. 


II. Repeals 

In the Eighth Schedule the Act of 1957 contains a long list 
of statutory provisions which are repealed. It would be 
pointless to survey these provisions in detail: it suffices to 
say that in general all the provisions of the Rent Acts relating 
to the amount of rent recoverable by a landlord are swept 
away. Familiar conceptions such as standard rent, net rent, 
permitted increases and the existing forms of notices of 
increase and notices in rent books all disappear, and so do 
such concepts as the repairs increase and the services increase 
under the Housing Repairs and Rents Act, 1954. So also 
do various rules relating to the rent under sub-tenancies of 
houses owned by local authorities and other exempted authori- 
ties, and the rent of houses formerly owned by exempted 
authorities, and houses improved under a grant made under 
the Housing Act, 1949: for ss. 33 (5), 34 and 37 of the Act 
of 1954 are repealed. 

Most of the surviving distinctions between old control and 
new control also go, and so do all the ineffective provisions 
of ss. 9 and 10 of the Act of 1920 relating to excessive and 
extortionate profits made from furnished lettings. (These 
particular provisions seem to die the death twice : by s. 26 (1) 
and Sched. VI, para. 16, they “cease to have effect,” and 
by s. 26 (3) and Sched. VIII they “are hereby repealed.’’) 
Unfortunately the distinction between old control and new 
control still remains of some importance, for it is still relevant 
not only to mortgages but also to the provisions relating to 
houses “ let together with” land or premises, and vice versa. 

Although there is thus a pretty clean sweep of the rental 
provisions of the Acts, the provisions relating to possession 
remain for the most part unchanged ; and as will be seen later, 
Parliament, so far from suppressing the juristic curiosity known 
as the statutory tenant, has extended the scope of his activities 
by making possible an exchange of statutory tenancies. 


III. The New System of Controlling Rents 


1. THE RENT LIMIT 

One of the new terms introduced by the Act of 1957 is “ the 
rent limit’ (s. 1 (2)). The general rule is that “ the rent 
recoverable for any rental period from the tenant under a 
controlled tenancy shall not exceed ”’ the rental limit (s. 1 (1)) ; 
and the definitions of “rental period’’ and “ controlled 
tenancy ”’ in s. 25 (1) are what one would expect. The “ rent 
limit ’’ thus in general terms corresponds to the “ recoverable 
rent’ under the former system; in each case, it marks 
the maximum rent that a landlord may recover, notwith- 
standing any agreement to pay more ; and in each case the 
landlord must serve the appropriate notice or take any other 
appropriate steps if he is to be able to recover the maximum 
permissible rent. Further, in each case subsequent events 
may altertheamount. The“ rent limit ’’ is thus very different 
from the immutable “standard rent ’”’ of the old system. 


2. AMOUNT OF RENT LIMIT 

The basic formula for ascertaining the rent limit is to 
take twice the 1956 gross value of the premises, and then to 
add in certain cases annual sums in respect of rates, services 
and furniture, I will take these elements in turn, 


(a) ‘‘ Twice” 

Whether the factor is ‘‘ twice ” or some other figure depends 
on how the repairing obligations lie as between landlord and 
tenant. Prima facie it is “‘twice’’: but if under the terms 
of the tenancy the tenant is responsible for all repairs (except 
internal decorative repairs), the factor is four-thirds (Sched. I, 
Pt. I, paras. 1 (2), 2 (1)). But if under the terms of the tenancy 
the tenant is responsible for some (but not all) of the repairs 
(again excluding internal decorative repairs) the factor is 
whatever figure between two and four-thirds the parties agree 
in writing, or the county court determines (7bid., paras. 1 (3), 
2 (1)). 

These factors may be affected by internal decorative repairs. 
“ Four-thirds ’’ becomes “ five-thirds,’”’ and “‘ two ’’ becomes 
‘“ seven-thirds,”’ if under the terms of the tenancy either— 

(a) the landlord is responsible for internal decorative 
repairs, or 

(6) neither the landlord nor the tenant is responsible for 
internal decorative repairs, but the landlord has served 
on the tenant a notice (in Form F) electing to be treated 
for the purposes of the Act as responsible for internal 

decorative repairs (ibid., para. 2 (1), (2)). 

Within one month of receiving such a notice, the tenant may 
serve on the landlord a notice (Form FF) dissenting from the 
landlord’s election. If this is done, the landlord’s election 
(and so the alteration of the factors) does not have effect ; 
but it then becomes a ground on which the landlord may 
claim possession if the tenant fails to keep the dwelling in a 
reasonable state of internal decorative repair, having due 
regard to its age, character and locality (¢bed., para. 2 (3)). 
In view of the Jocus penitentia likely to be provided by any 
proceedings for possession, probably many tenants will 
find it advantageous to save rent by serving notice of 
dissent. 


(b) ‘‘ 1956 gross value ”’ 

The “ 1956 gross value” of a dwelling is the gross value of 
that dwelling as shown in the valuation list on 7th November, 
1956 (s. 25 (1)). If necessary, the gross ‘value is to be found 
by apportionment, effected by written agreement between 
landlord and tenant (with the concurrence of the superior 
landlord, if the landlord is himself a tenant under a term 
with not more than seven years to run: s. 23), ar by the 
county court (s. 25 (1)).. The Fifth Schedule contains elaborate 
provisions for modification of the gross value in certain cases 
(Pt. II), e.g., where on a proposal made before Ist April, 
1957, the gross value is varied after 7th November, 1956 
(para. 6), for reducing the gross value in the case of certain 
improvements effected by the tenant or one of his predecessors 
(Pt. III), and for certain other matters (Pt. IV). The pro- 
vision for reduction in case of tenant’s improvements is 
needed so as to prevent the tenant having in effect to pay 
rent on his own handiwork ; but the tenant must act promptly, 
for if he wishes to avail himself of this provision he must 
not later than 17th August, 1957, serve on the landlord a 
notice in Form T claiming the benefit of this provision, 
giving certain information and making certain proposals. 


(c) “ Rates” 
In computing the rent limit, an amount is to be added for 
rates if for ‘‘ the basic rental period ”’ (i.e., the rental period 
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current on 6th July, 1957, or, in default, the first rental period 
thereafter : s. 25 (1)) any rates were borne by the landlord or 


a superior landlord (s. 1 (1) (a)). In such a case, the annual 
amount of such rates is added (cbid.), for these calculations 
are all made on an annual footing, with the unhappy result 
that the weekly equivalent is to be found by dividing the 
annual amount by fifty-two and one-seventh, or, in leap years, 
fifty-two and two-sevenths (see the Regulations of 1957, Sched. 
VI, Note 8). But if no rates are borne by the landlord or 
superior landlord, they can be ignored in computing the rent 
limit. 


, 


(d) “ Services and furniture’ 


In computing the rent limit an addition must be made for 
any services in fact provided by the landlord or a superior 
landlord during the basic rental period (whether or not there 
is any contractual obligation to provide them), or any furniture 
which under the terms of the tenancy the tenant is entitled 
to use during that period (s. 1 (1) (b)). Non-contractual 
services are thus included and non-contractual furniture 
excluded. The amount is determined by agreement in writing 
between landlord and tenant, or is such as the county court 
(and not, it will be noted, the rent tribunal) determines 
to be a reasonable charge (7bid.). But any effective agreement 
or determination of a rent tribunal under s. 24 (3) (b) of 
the Act of 1954 will be operative under this head until 
superseded (Sched. VII, para. 1). 
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3. HIGHER RECOVERABLE RENT 


Once the rent limit according to the foregoing rules has 
been determined, it must be compared with the rent recover- 
able for the basic rental period ; for if that rent exceeds the 
rent limit ascertained under the foregoing rules, it ousts that 
rent limit, and itself becomes the rent limit (s. 1 (3)).. Thus 
in those minority cases where there is already a rent higher 
than that which the new rent limit rules would produce, 
the Act brings about no reduction in rent and no increase ; 
but it allows future increases of this rent limit as of all others 
(see s. 1 (2), (3)). 


4. VARIATION OF THE RENT LIMIT 


Once the rent limit has been determined, it continues in 
force until it is varied. The heads under which it may be 
varied are as follows :— 


i) Certificate of disrepair. 


(ii) Changes in rates. 
(iii) Differences in services or furniture. 
(iv) Improvements. 


These will be considered in turn, before considering the 
machinery for increasing the rent. But this must await 
another week. 


THE LAST DAYS OF BEDLAM ? 


THE doctors, nurses and social workers who devote their lives 
to the welfare of the mentally sick are at present working 
within the bondage of obsolete legislation. The Lunacy and 
Mental Deficiency Acts reflect the fear of the unknown which 
conditioned the attitude of even the most progressive reformer 
before the discoveries of the early part of this century opened 
up at least some of the dark recesses of the human mind to the 
fierce light of scientific analysis. Although it is now generally 
accepted that “‘ madness ”’ is a collection of diseases just as 
open to rational attempts at diagnosis and treatment as 
diseases of the liver, the fears have been overlaid, not 
eradicated. In their Report the members of the Royal 
Commission on Mental Health indicate that in this field at 
least legislation should lead and not follow public opinion. 


A new approach 


The recommendations of the Commission amount to a clean 
sweep of the old law, which was designed for custodial care 
and the protection of the public, and replacement by a single 
Act aimed primarily at the care and cure of the mentally ill. 
If these recommendations were to become law, there would 
be almost no difference between the admission and discharge 
of a patient with a sick body and one with a sick mind. 
The report proposes that various terms which carry with them 
a certain stigma should be dropped from the new Act and 
that there should be new classifications for different types of 
mental disorder. For example, “ certification’’ would be 


replaced by special compulsory powers of detention which 
would only be necessary in cases of severe illness or danger 
to the community. The procedure for compulsory detention 
would be relatively simple, although the recommendation of 
two doctors, one a psychiatrist, would be required in place of 
the one now necessary. Discharge would be made easier, and 


could be done on the recommendation of the doctor in charge 
or on the order of the patient’s nearest relative. In addition, 
local Mental Health Review Tribunals are proposed which 
would hear applications by patients and their relatives and 
have the power to order the discharge of patients. The 
enlightened system envisaged by these proposals can be 
summarised as “‘ care without compulsion.’”’ These proposals, 
together with the abolition of the classification of patients 
into lunatics, idiots, persons of unsound mind and others, 
would undoubtedly have a great effect on the attitude of the 
public to mental disease. In place of the old terminology the 
Commission proposes that all mental ill-health should be 
described as “‘ mentdl disorder ’’ and that there should be 
three groups of patients, the mentally ill, the severely sub- 
normal, and the psychopathic (which includes alcoholics and 
drug addicts). 
Criminal responsibility 

An important change is proposed in the criminal law with 
regard to the psychopathic group. At present the only 
practical alternative to prison for an offender of this type who 
is not ill enough for Broadmoor is an order under s. 4 of the 
Criminal Justice Act, 1948; but this section is so limited in 
scope as to be of little use except for the occasional sexual 
pervert who is lucky enough to find in conjunction the right 
judge, the right psychiatrist, and the right legal advisers. 
Compulsory detention so long as the patient’s mental state 
requires it is now proposed in place of imprisonment for con- 
victed offenders, where ordinary penal measures are insufficient. 
This proposal would probably remove many tragic anomalies 
and could contribute to the elimination of the retributive 
element in the “ punishment ” of these unfortunates. But in 
the final result the working of any such legislation would 
depend on the judicial attitude to psychiatric evidence ; 
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when it is remembered that only a few weeks ago a High 
Court judge reprimanded a highly qualified psychiatrist, an 
expert witness in a divorce case, for using the normal methods 
of interrogation to discover the condition of his patient’s 
mental health, it may be wondered how far such a change in 
the law can be useful. Properly applied, however, the effect 
of such legislation would be to drain the sump of our prisons 
into mental hospitals—a result which would surely be welcomed 
by all humanitarians. 


The Court of Protection 


Solicitors will wonder what, if any, changes are recom- 
mended in Court of Protection practice. This offshoot of the 
royal prerogative has been hived off by the Commission 
since they have not regarded the administration of patients’ 
property as within their terms of reference. They have, 
however, made some suggestions as to ways in which the 
administration of a patient’s affairs could be speeded up and 
made more efficient. For example, it is suggested that it 
should not be assumed in law or in practice that the mental 
patient detained under compulsory powers is necessarily 
incapable of administering his own finances; the medical 
staff should be allowed to use their discretion in regard to 
such matters as the signing of documents by patients. A 
further suggestion is that local authorities should have their 
power to protect property extended to other than moveables 
in the case of small estates. It is assumed that the Court of 
Protection will continue to administer the affairs of the mentally 
ill under the Lord Chancellor ; indeed, this will be the only 
function connected with mental disease remaining to this 
officer of the Crown, since it is proposed to abolish the 
inquisition which formerly committed those “ so found ”’ to his 
custody, and to relieve him of all part in the care and control 
of mental patients. 

Divorce 

From « lawyer’s point of view the most important effect of 
the Commission’s proposals may well be the alterations 
which they would necessitate in the law of divorce. The 
common-law rule that a marriage is void ab initio if either 
party was incapable of understanding the nature of the 
ceremony by reason of insanity would not be affected, since 
it is always a question of fact for the court to decide whether 
there was such absence of understanding. But the repeal 
of the Lunacy and Mental Treatment Acts would leave the 
words “ incurably of unsound mind” in s. 1 (1) (d) of the 
Matrimonial Causes Act, 1950, without any further definition, 
and would remove the grounds for nullity under s. 8 (1) (8) 
of that Act. In the present definition of “ unsound mind ” 
there must be an order under the Lunacy and Mental Treat- 
ment (or similar) Acts and there must be continuous “ care 
and treatment” for five years. If detention under the 
new compulsory procedure were to be substituted for 
certification under the old Acts, the scope of the definition 
would be made much narrower, as few patients are expected 
to require such detention. The Commission supports the 
recommendation of the Royal Commission on Marriage and 
Divorce that s. 1 (2) should be amended so that “ care and 
treatment in any hospital or other institution provided or 
approved by the appropriate authority for the treatment of 
mental illness should be deemed to be care and treatment 
for the purpose of divorce proceedings.” This definition 
would enlarge considerably the type of case in which grounds 
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for divorce are given by the section ; this is expressly stated 
to be the intention of the Commission. The report makes 
no concrete suggestions as to amendment of s. 8 (1) (d), 
except that it should be made clear that a nullity decree may 
be obtained under this section wherever either party at the 
time of the marriage came within the amended definition in s. 1. 

If these proposals were adopted a major anomaly in divorce 
law would be eliminated. As the law now stands, if a party 
to a marriage is a mental defective who has never been the 
subject of any order, unless proceedings are commenced 
within one year of the marriage, however seriously the 
defective may degenerate, the marriage can never be either 
annulled or dissolved. Such a case is within the writer’s 
experience: the wife was a feeble-minded person who, at 
the time of the marriage and for more than a year thereafter, 
was sufficiently intelligent and well-adjusted to make quite 
a satisfactory spouse; she then relapsed, and had to return 
to the home where she had been brought up, to remain 
there, without apparently hope of any future improvement. 
The husband was shut out from relief under s. 8 because 
proceedings were not begun within a year of the marriage, 
and under s. 1 because his wife was not, and had never been, 
detained under any order. 


Mental hospitals 

One of the Commission’s most valuable recommendations 
is that the isolation of the mental hospital should be ended. 
Doctors, nurses and patients all lose by being cut off from 
the main stream of medical organisation. Not that the 
Commission is in favour of unnecessary hospitalisation for 
the mental patient ; the evidence that it heard seemed to 
support the tendency in general medicine which is inclining 
away from treatment im vacuo and paying much more 
attention to the patient’s social and economic background 
as a factor in his disease, and to his re-adjustment to normal 
life in the outside world. It is generally agreed that patients 
of all sorts should be kept out of hospital as long as possible 
and that any necessary hospital treatment should be kept 
as short as possible, so that the threads of ordinary living 
are not unduly broken. The Commission recognised this as 
being particularly important for the mental patient, and 
residential homes within the general community are preferred 
to isolated hospitals. However, the Commission fully 
realises that development along these Fines depends on the 
tolerance of the general public to mental abnormality. There 
are signs, it is true, that public sympathy towards mental 
illness is growing, but education (and not only of the less 
literate members of society) has a long way to go before 
aberrations of the mind are regarded with the same 
detachment as bodily disease. 

If the proposals of the Commission were to be put in 
practice, with all the detailed suggestions of after-care, 
research and administration, England would have a mental 
health service which would be the envy of the world. It is 
true that many of the proposals would cost a good deal of 
money, but much would be saved even on the short view by 
reducing the confusion of responsibilities and by methods of 
care which would keep many patients out of hospital, often 
in their own homes. On the long view the gain to the country 
both in salvaged lives and in civilised progress would be 
inestimable. 

MARGARET PuxON. 





Mr. W. A. ARMITAGE, solicitor, of Leeds, has been elected 
president of the Incorporated Leeds Law Society. 





Mr. JOHN CONSTANTINE Puipps has been appointed Recorder 
of the Borough of Gravesend. 
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* ACCELERATION ” AND SETTLEMENTS INTER VIVOS 


“ THE principle, I think, is well settled,” said Jenkins, L.J., 
in Re Flower’s Settlement Trusts ; Flower and Others v. I.R.C. 
[1957] 1 W.L.R. 401, at p. 405 (ante, p. 189), “ at all events 
in relation to wills, that where there is a gift to some person 
for life, and a vested gift in remainder expressed to take 
effect on the death of the first taker, the gift in remainder is 
construed as a gift taking effect on the death of the first 
taker or on any earlier failure or determination of his interest ; 
with the result that if the gift to the first taker fails . . . then 
the person entitled in remainder will take immediately on 
the failure or determination of the prior interest, and will 
not be kept waiting until the death of the first taker.” 


The prior life interest or other particular interest may so 
fail or be determined through the donee of that interest 
being dead or prevented by law from taking the gift ; for 
example, owing to the attestation of the will by him or his 
spouse, or through revocation by codicil, disclaimer, forfeiture 
or lapse (Halsbury’s Laws, 2nd ed., vol. 34, p. 132, 
para. 171). 


Principle first applied to realty 


It is a principle of ancient lineage, deriving origin from the 
technicalities of real property law ; hence its first introduction 
was to realty only. It was held by Gawdy in Fuller v. 
Fuller (1595), Cro. Eliz. 422 (though the case did not raise 
the point), that if the devisee of an estate tail refuse, the 
devisee in remainder shall take immediately ; and the same 
point, in regard to a devisee for life, was maintained arguendo 
in Archbishop Cranmer’s case (1572), Dy. 310 a. 

In Re Scott ; Scott v. Scott [1911] 2 Ch. 374, Warrington, J., 
held that the doctrine did not apply to real estate where the 
limitations were legal, for reasons which, as he thought, 
precluded the arising of a legal interest in remainder defeasible 
in favour of a prior estate. But it certainly applied to 
equitable limitations of real estate, as in Re Conyngham ; 
Conyngham v. Conyngham {1921} 1 Ch. 491, where it was held 
that the infant defendant took a life estate by acceleration 
pending the birth of a son to the plaintiff who would take as 
tenant in tail. In that case a son was subsequently born to 
the plaintiff, and the estate of the infant defendant determined 
on the happening of that event. Cases like Re Scott, supra, 
however, will not occur in future as all life estates and 
remainders are equitable after 1925. Accordingly, Re Scott 
was not followed in the recent case of Re Hatfeild’s Will Trusts ; 
Hatfeild and Another v. Hatfeild and Others {1957| 3 W.L.R. 
28; ante, p. 480. 


Quasi-remainders of personalty 


‘ ’ 


During the last century “ acceleration ’’ was extended to 
quasi-remainders of personalty. In Eavestaff v. Austin 
(1854), 19 Beav. 591, Romilly, M.R., at p. 592, said that the 
same rules did not generally apply to real and _ personal 
estate ; though, in the case before him, he held that there 
were special circumstances strong enough to create an 
exception. In Lainson v. Lainson (1854), 5 De G. M. & G. 
754, where a remainder in freeholds was held to be accelerated 
by the revocation of the life estate, the remainder in lease- 
holds, bequeathed on corresponding trusts, was held by the 
same judge to be also accelerated. And a similar decision 
was made by Malins, V.-C., in Jull v. Jacobs (1876), 3 Ch. D. 
703. See also Re Lowman [1895| 2 Ch. 348. 


Annuities 


In Re Hodge (deceased); Midland Bank Executor and 
Trustee Co., Ltd. v. Morrison [1943] 2 All E.R. 304, the 
application of the doctrine to personalty was extended to 
accelerate annuities given subject to a life interest in the 
residuary estate where the life tenant disclaimed. “‘ Although,” 
said Simonds, J., in that case, ‘‘ counsel have not been called 
upon to find any case where acceleration has been applied 
except in the case of what may be called a residuary interest, 
I see no reason why . . . it should not be applied in the case 
of any interest, whether a partial interest such as an annuity, 
or a residuary interest. The principle is exactly the same.” 


Settlements inter vivos 


3ut despite the numerous cases bearing on the application 
of the acceleration principle to limitations under wills, the 
principle does not appear to have been considered by the 
courts in relation to limitations under settlements inter vivos 
until the case of Re Flower’s Settlements Trusts, supra. By 
a settlement (in that case) made between the settlor of the 
first part, and the settlor, his wife and three children, the 
trustees of the other part, the settlor directed his trustees in 
each year during his life to pay and apply the income of the 
trust funds (which comprised a number of brewery shares) 
to a wide range of charitable and benevolent purposes not 
confined to purposes charitable in law, but excluding any 
payment which would benefit the settlor or his wife and 
children ; and (under a separate clause) after the death of the 
settlor to hold the trust funds (i) upon trust to pay the net 
annual income to the settlor’s wife for life, and (i) on the 
death of the survivor of them the settlor (and his wife) [szc] 
to hold the capital and income for the settlor’s three children 
in equal shares. The settlor’s wife died nearly five years 
before him, and it was common ground that the discretionary 
trust during the settlor’s life was void for uncertainty. 


Acceleration of interests or resulting trust ? 


For the purposes of ascertaining whether estate duty was 
payable in connection with the death of the settlor in respect 
of the trust funds, it became necessary to decide whether 
the result of the invalidity of the discretionary trust was to 
accelerate the interests expressed to take effect after the death 
of the settlor (in which case the trust funds did not pass on 
the settlor’s death), or to give rise to a resulting trust in 
favour of the settlor (in which case the trust funds passed 
on his death for the purposes of s. 1 of the Finance Act, , 
1894). 

Upjohn, J., held that there was a resulting trust and that 
accordingly estate duty was exigible on the capital of the 
trust funds and on the accumulations in the hands of the 
trustees. The Court of Appeal affirmed this decision. 
Jenkins, L.J., said that the trusts of the settlements were 
declared in two separate and distinct branches. The first 
directed the manner in which the income arising from the 
trust funds was to be applied during the life of the settlor 
(excluding any benefit for himself and his wife and children), 
without making any further or other disposition of the fund 
during his life; whilst the second provided the trusts upon 
which the trust funds were to be held after the death of the 
settlor. The fact that the trusts during the life of the settlor 
and after his death were not expressed in a continuous series 
but declared quite separately suggested to some extent that 
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they were to be regarded as independent of each other. 
Then, to bring the doctrine of acceleration into operation 
something must be found equivalent to the gift of a vested 
remainder to a person expressed to take effect on the death 
of the first taker. The case before the court was not one in 
which a fund was given to A for life, and from and after the 
death of A to B, but a disposition of the fund during the life 
of the settlor for objects which did not include the settlor. 
Therefore, it was not possible to bring the doctrine into play 
by treating the trusts in remainder as taking effect on the 
death of the settlor, or the earlier failure or determination 
of his interest, because the settlor had no beneficial interest 
at all. To do so would be to involve an extension of the 
doctrine which would be wholly unwarranted. Finally, 
references in the settlement to the ‘“‘ death of the settlor ”’ 
made it reasonably plain that the event referred to was the 
death of the settlor in the literal sense, and that the words 
were not used to point out the order of limitation, as in 
Lainson v. Lainson, supra, where Romilly, M.R., said that 
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the expression “from and after John Lainson’s decease ”’ 
meant ‘“‘ from and after the determination of his estate by 
death or otherwise.” 


Settlements inter vivos compared with wills 


The position appears to be that as, in the case of a will, 
the testator must be taken, prima facie, to have intended the 
persons entitled on intestacy to take any interest not 
effectively disposed of, unless that intention is displaced by 
the terms of the will; so, in the case of a settlement, prima 
facie anything not disposed of by the express terms of the 
settlement reverts to the settlor under a resulting trust, 
unless an intention to produce acceleration in lieu of a resulting 
trust is manifested by the language of the instrument. ‘ As 
to that,” said the lord justice, ‘‘ I would say that I am disposed 
to agree that the principle must be broadly the same; but 
I cannot help feeling that it may be more difficult, in the 
case of a settlement, to collect the intention necessary to 
bring the doctrine of acceleration into play.” K.B.E. 


Landlord and Tenant Notebook 


FITNESS OF BASEMENT DWELLINGS 


In Critchell v. Lambeth Borough Council [1957] 3 W.L.R. 108; 
post, p. 515 (C.A.) the court came to the conclusion that the 
Housing Act, 1936, s. 12 (2) (test of unfitness of underground 
room) had, though not expressly repealed, been superseded 
by the Housing Repairs and Rents Act. 


The 1936 provision is part of the “ closing order’”’ code. 
It entitles a local authority to take proceedings in relation 
to part only of a building, ov in relation to any underground 
room deemed to be unfit for human habitation,-and to make 
a closing order when they would otherwise have made a 
demolition order. By s. 12 (2), a room the surface of the 
floor of which is more than 3 feet below the surface of the 
part of the street adjoining or nearest to the room, or more 
than 3 feet below the surface of any ground within 9 feet 
of the room, shall be deemed to be unfit for human habitation 
if either of two conditions be satisfied: average height, 
floor to ceiling, not at least 7 feet; non-compliance with 
local authority prescribed regulations as to ventilation, 
lighting, dampness, etc. 

In Critchell v. Lambeth Borough Council, the council 
(appellants in the Court of Appeal) had made an order closing 
a basement flat let by the respondent, who had successfully 
challenged that order in Lambeth County Court. They 
had done so on the ground of non-compliance with their 
prescribed regulations, and the county court judge had held 
that s. 12 (2) of the 1936 Act had ceased to have effect. His 
decision was upheld. 


? 


The tests 


The difficulty was that s. 12 (2) had added, not a variation 
to the procedure authorised for dealing with unfit dwellings, 
but a different test as to fitness of underground rooms, 
whether a separate dwelling or not. An underground room 
was to be deemed to be unfit if it failed to pass this test, 
whether or not it would pass other tests. 

Those other tests were not defined with particularity. 
The interpretation section contained a provision, s. 188 (4), 
saying that regard was to be had to the extent, if any, to 


which a house fell short of byelaws by reason of disrepair 
or sanitary defects, but left it at that. 

The Housing Repairs and Rents Act, 1954, s. 9, does not 
exactly attempt to provide an acid test of unfitness, but 
subs. (1) does set out, in eight paragraphs, matters to which 
regard is to be had (repair, stability, freedom from damp, 
natural lighting, etc.), and enacts that “the house shall be 
deemed to be unfit as aforesaid if and only if it is so far 
defective in one of the said matters that it is not reasonably 
suitable for occupation in that condition.” 


Repeals 

The remaining two subsections of s. 9 expressly preserve a 
prohibition of back-to-back houses to be found in s. 22 of the 
1936 Act and equally expressly repeal (“shall cease to have 
effect ’’) the above-mentioned s. 188 (4) of that Act and any 
local legislation with its own ideas on what defects ought to 
be considered. , 

But what about s. 12 (2) of the 1936 Act? Neither saved 
nor repealed; could it be that it had ceased to operate 
though ignored ? 

This was the problem confronting the court, and it was 
clear that there was much to be said for the proposition that 
the subsection not only remained on the statute book but 
was capable of activity. Special considerations could be said 
to be naturally and properly applicable to underground 
dwellings, and there was no inconsistency which would lead 
to any clash. 

A decision under s. 23 (1) (a) 

Guidance was then sought in the unreported* decision in 
London Hospital Governors v. Jacobs (No. 2), a transcript 
fortunately being available. The case appears to have been 
a sequel to London Hospital Governors v. Jacobs [1956] 
1 W.L.R. 662 ; 100 Sor. J. 434, in which the tenant concerned 
established her right to prove non-fulfilment of the “ conditions 
justifying an increase of rent” (s. 23 (1) (a)) without the 
assistance of a local authority’s certificate obtained by applica- 
tion under s. 26. The justifying conditions are (i) that the 


* Now reported [1957] 3 W.L.R. 102; and p. 515, post 
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dwelling-house is in good repair and (ii) that it is reasonably 
suitable for occupation having regard to the matters specified 
in paras. (b) to (h) of subs. (1) of s. 9 of the Act ; the tenant 
sought to adduce evidence of disrepair; the county court 
judge refused to entertain it ; the Court of Appeal held that 
he was wrong, and remitted the case. On the occasion of the 
remitted hearing the plaintiffs satisfied the judge that the 
dwelling-house was in good repair, and that it was suitable 
for occupation having regard to the matters specified in 
s. 9 (1) (b) to (hk). Whereupon the tenant, obviously a deter- 
mined fighter, produced what she may have considered her 
trump card: the dwelling was a basement dwelling and the 
average floor-to-ceiling height was 6 feet 11 inches, 1 inch 
less than what is—or was—insisted upon by the Housing 
Act, 1936, s. 12 (2): ergo, the second of the conditions 
justifying an increase was not fulfilled, for a dwelling could 
not be held to be fit for habitation when an Act of Parliament 
said it was not. 
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The argument was in one sense a desperate remedy, as its 
acceptance might (as matters then stood) have meant a closing 
order ; but the county court judge held that all he had to 
consider was the 1954 Act (s. 9 (1) (0) to (A) test). The Court 
of Appeal agreed; but the judgments went further; for 
Jenkins, L.J., and his colleagues clearly expressed the view 
that s. 9 of the 1954 Act had superseded s. 12 (2). 


Only one code 


And in Critchell v. Lambeth Borough Council the court 
decided, rather than to introduce further refinements, to 
hold that there had been an amendment which mitigated 
the rigours of the 1936 Act, and displaced the rigidity of 
other standards or of particular provisions in byelaws or 
local enactments, and applied the same standards to houses, 
to parts of buildings used as separate dwellings, and to under- 
The closing order was therefore bad. 


R. B. 


ground rooms. 


HERE AND THERE 


TWO WORLDS 


For a long time dogs, like married women before the 
Suffragettes attained their political objectives, were able to 
enjoy the best of two worlds, the modern world, which 
provided them with food supplies and a settled home without 
the old primitive necessity of a daily hunt for shelter and the 
means of subsistence, and their own private world, in which 
they were free to follow the inner promptings of ancestral 
voices urging them to courses from which man has long been de- 
barred by the shackles of conventional restraints. For woman, 
man’s mate, and for the dog, his best friend, there are three 
distinct stages in their social state. In the first they share 
the primitive hardships imposed by primitive conditions. 
In the next, they enjoy civilised amenities without corres- 
ponding responsibilities. Finally, the shades of the collective 
prison-house begin to close in. Women, before they know 
where they have arrived, are conducting busloads of anony- 
mously moronic passengers, trailing from dreary county 
court to squalid police court in attempts to unravel the tangles 
of muddly lives, square-bashing in uniform, just as if there 
were no such thing as feminine individuality. Oh, dear! 
And dogs? Civilisation has not yet sucked them quite so 
far into its vortex, but they are in danger. Lately we have 
heard of a German fox terrier who has been fitted with a gold 
tooth at a cost of nearly £50. Here in England an Alsatian 
called Delia, formerly in the police force, has been fitted with 
a £10 10s. hearing aid. So far, so good, but dogs are having to 
put up with tinned food, just like the rest of us, and recently 
Dr. William C. Glenney, President of the American Veterinary 
Radiology Society, reported that dogs are developing stomach 
ulcers caused by fears of traffic, doubts about food, and rela- 
tions with other dogs. ‘‘ Ulcer problems parallel those faced 
by humans and touch dogs just as deeply.’’ No wonder we 
meet so many angry young dogs. No wonder a Plymouth 
dog recently ate a box of sleeping tablets and slept for 
fifty-six hours. 
THE LINGUIST DOG 

A RECENT police court case at Chesterfield, which may have 
escaped general attention, points the way to further strains 
to which dogs may in the future expect to be subjected. A 
Polish labourer was charged with attempting to obtain {1 


with intent to defraud. In a public house he had sold a man 
a dog for £1, but the dog, who had evidently not been consulted 
in the transaction, refused to take any notice of the purchaser. 
As the vendor afterwards explained, he only understood 
Polish. The vendor was given an absolute discharge. But 
that is only the beginning. Reformers and educationalists 
cannot be expected to let the matter rest there, and soon, in 
the most advanced circles, the ideal of the cosmopolitan 
or multi-lingual dog will be taking shape. Already, of course, 
we know what paper Top Dogs take (or anyhow, what paper 
their prefer the butcher to wrap their bones in). But 
educationalists all agree that the incidence of illiteracy among 
dogs (a backwash of the callous and parsimonious past) 
is truly alarming. Some dogs can get no further than 
sniffing the odour of cheese-cake in the picture dailies. True, 
many dogs, like many blondes, have found that a reputation 
for dumbness pays handsomely, although, judging by some of 
the stories circulating in bars, certain shaggy dogs have 
abandoned the technique of the beamingly adoring eye in 
favour of the flashy crack. But, on the whole, the dog, like 
the blonde, has found that dumbness fills the dinner plate. 
Will they do as well when the educationalists have produced 
a poodle who can discuss its menu in faultless French ? It is 
a dangerous path to initiate. Not long ago, you may 
remember, a Russian dog called Malishka, dressed in a space- 
suit, was shot in a rocket eighteen miles into the air, making an 
hour-long parachute descent. If dogs are to be recruited as 
space pioneers they will find themselves forced to study 
Martian. But perhaps, for practical purposes and keeping 
his four feet firmly planted on the earth, the future for the 
multi-lingual dog, especially if he knows Polish and Russian, 
is in M.I.5 or the police force. The ambitious police dog, 
tired of pounding the beat with only the occasional relaxation 
of a bite at a Teddy Boy, may well aspire to higher status. 
If the police are no longer to be allowed to tap telephones 
and record suspect conversations, the next best thing is to 
send an intelligent dog out to charm himself into the confidence 
of the person to be kept under observation and make a mental 
note of his conversation. The trouble is that dogs in their 
own barking language are so talkative and such exhibitionists 
that once they were perfect in Czech or Chinese they would be 
showing off the whole time. They’d never listen. 
RICHARD ROE. 
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CORRESPONDENCE 


[The views expressed by our correspondents are not necessarily those of “ The Solicitors’ Journal”) 


Legal Aid and Advice Act, 1949 

Sir,—We have recently had rather an interesting experience 
which we feel may be of interest to your readers and which we 
do feel reveals a weakness in the Act. 

We acted for a successful plaintiff, an assisted person, who 
was awarded costs against the defendants. 

With the local committee’s permission an expert witness 
was instructed and the committee restricted his fee for attending 
court to {7 7s. He sent in a fee note for £12 12s. which we 
considered reasonable and paid, presuming, it appears quite 
wrongly, that as the Legal Aid Scheme would not be called 
upon to pay his fee we could recover it from the defendants 
and pay the expert witness the higher fee. On taxation the 
learned registrar held that he could not allow more than {7 7s. 
as he was bound by the committee’s restriction even if he 
considered £12 12s. would have been reasonable. 

We took the matter up with the local committee who informed 
us that there was nothing to prevent the learned registrar allowing 
the £12 12s. which we could recover from the defendants, but 
it would not help us at all as the whole £12 12s. would have to 
be paid to The Law Society who would only refund to us the 
£7 7s. We then asked what would happen to the other £5 5s. 
and were informed that The Law Society would retain that. 
This appears to be the rule as the law and regulations now 
exist. 

It would be interesting to know if The Law Society are entitled 
to share a qualified surveyor’s fee. Certainly an unqualified 
person would not be entitled to share a solicitor’s costs. It does 
appear to us that the position is unsatisfactory and illogical. 

CLuLow & RUDGE 

Brierley Hill, Staffs. 


Bailiffs 

Sir,—The Council of The Law Society are right to draw 
attention to the inadequacies of the bailiff service. Your 
conclusion that the law is too heavily weighted in favour of the 
debtor confirms the view which many solicitors must have held for 
a long time. It is refreshing to see such an opinion given the 
publicity it deserves. 

The practice of taking “‘ walking possession ’’ has, so far as 
I know, no foundation in law. It is full of risks, the most common 
one being, of course, that the debtor will beat a hasty retreat whilst 
the bailiff’s back is turned. And then the only remedy for the 
unhappy creditor is to commence an action for negligence against 
the registrar and/or the bailiff, an action which will almost 
always be fought, often tooth and nail. 

Let us turn our attention, however, to another class of debtor. 
He who, when served with a summons, makes what amounts to 
a derisory offer to pay the debt by instalments. If the creditor 
refuses to accept the offer he must, at his own expense, make 
inquiries as to the debtor’s means and satisfy the court that a 
larger order is justified. Why should this be so? Surely once 
judgment is entered the money is that of the judgment creditor 
and if the debtor wishes for time to pay he ought to make out 
his case to the court, to which he comes in mercy ? 


Dare any solicitor who has the interests of his clients at heart 
accept the word of a bailiff? I should like to think that one 
could always rely on the accuracy of the information supplied 
but my experience tells me that it is at least unsafe so to do. 
Three instances come to mind. The first concerned a café where 
the bailiff took ‘‘ walking possession ’’ and the café owner did 
the ‘‘ walking,’”’ having first sold the business and its effects to 
a purchaser who bought bona fide and in good faith, thus leaving 
the creditor high and dry. The court officials were most indignant 
when it was suggested that someone had been negligent and 
blandly asserted that in any event the debtor’s effects at the 
premises were worth only, as I recollect it, £10. In fact, when 
I went to the premises and inspected the equipment taken over 
by the new owner from the old it was found to be worth at 
least £200. An action against the registrar for negligence had to 
be commenced and was at first defended, but in the end he 
consented to judgment. No doubt in this case, as in many others, 
the registrar was not personally cognisant of what was happening. 
In the second case which I recall, the bailiff refrained altogether 
from levying execution because he said the debtor had told him 
that he had come to an arrangement with the creditor. In fact 
this was not so, but neither the bailiff nor the court officials made 
any inquiries of the plaintiff’s solicitors to check the position. 
Lastly, there was the judgment summons that was always 
returned unserved as the debtor could never be found at home. 
We were ultimately able to serve this by the simple expedient 
of ascertaining at what time the debtor left home each morning 
and arriving there one hour earlier—it was, I believe, 4.30 a.m. 


One could go on adding to the list of pitfalls which await the 
greedy and grasping creditor attempting to get his money! 
There is the county court judge who blandly announces that he 
never grants costs on judgment summonses and the registrar 
sitting in bankruptcy who demands, with horror in his voice, 
whether it is suggested that the bankrupt, usually one who has 
no intention of paying a penny unless made to, shall have this 
“‘stone around his neck” for ever. Not a word of sympathy 
for the unhappy creditors who will probably be tempted to put 
stones around their own necks when next near a convenient river 
or canal. 

I hope that many of your readers will be moved to reveal other 
examples of bias towards the debtor so that The Law Society 
will take equal note of them and make their voice heard in the 
right quarter. Whilst they are about it they might also address 
their minds to the quite arbitrary manner in which costs are 
taxed. Apparently, if the defendant likes to make things as 
difficult as possible he can do so with comparative impunity as to 
costs. The Lord Chancellor has directed that, notwithstanding 
that work done in a case for, say, £130 or so is comparable with 
that in a claim for £400, the costs in the former action ought to 
be less than in the latter because of the difference in the sum 
claimed. Why? Thé county court is no longer the poor man’s 
court. The only poor men are the counsel and solicitors who 
have to practise there ! 

S. P. BEst. 

Sturminster Newton, 

Dorset. 


“THE SOLICITORS’ JOURNAL,” 27th JUNE, 1857 


On the 27th June, 1857, THE SoriciTors’ JOURNAL said in a 
leading article: ‘‘ It is at once a misconception of fact and an 
error in judgment to represent that there is, between country and 
town solicitors, any real antagonism of interest. ... It is 
possible that a country solicitor, who has had small intercourse 
with the capital, may know but little of any London practitioners, 
except his own and some other agents. Hence. . . there is a 
chance of persuading some few persons to adopt... the 
assumption that the business of every London office depends 
wholly or principally upon agency. We shall presently show 
that this assumption is entirely contrary to fact ; but, supposing 
it were well founded, we could not possibly desire to find a 
stronger argument in support of our own opinion that solicitors 
everywhere have absolutely the same interest. Surely the 


London agent, who depends for his business upon the prosperity 


of his country clients, would not be so insane as to risk his own 
as involved in their destruction. . . . The notion of the agent 


deliberately planning the ruin of his principal is . . . extrava- 
gant. . . . Returning, therefore . . . to dry business and sober 
common sense and matter of fact . . . the truth is very far from 


being as favourable to our own argument as we have been 
supposing. We believe that in all London there are not more 
than fifty or sixty offices whose business depends mainly on 
agency. Now, as the metropolitan solicitors amount in all to 
about 3,000, the class of agents . . . forms but a small part 
of it. . . . As many as are the classes and wants of society, so 
many must be the varieties . . . in the functions that devolve 
upon the solicitor. But to pretend that any one class of 
practitioners is . . . insensible to the importance of upholding 
the interests of every other class, is...a... palpable delusion.” 
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Court of Appeal 


LANDLORD AND TENANT: INCREASE OF RENT: 
WHETHER UNDERGROUND ROOM “FIT FOR 
HABITATION ” 


London Hospital Governors v. Jacobs (No. 2) 
Jenkins, Morris and Sellers, L.JJ. 28th February, 1957 
Appeal from Shoreditch County Court. 


In 1931 the London Hospital Governors by an agreement in 
writing let a dwelling-house at Shoreditch protected by the 
Rent Acts to the husband of the defendant tenant, the agreement 
providing that the tenant was to ‘‘ keep the said premises in 
good and tenantable repair (fair wear and tear excepted) and be 
responsible for and replace all broken glass and missing keys.”’ 
At all times since 1931 repairs were in effect carried out by the 
landlords. After the death of the husband the defendant 
continued in occupation as statutory tenant. After the coming 
into force of the Housing Repairs and Rents Act, 1954, the 
landlords served on the tenant a notice of increase of rent from 
£2 14s. 6d. to £3 6s. 6d. under s. 25 of the Act. The tenant then 
obtained from the local authority a statutory certificate that the 
conditions specified by s. 23 as justifying an increase were not 
fulfilled ; but this certificate was later revoked on the landlords’ 
application. The notice of increase and accompanying declara- 
tion were drawn up on the footing that the landlords were wholly 
responsible for repairs. Proceedings were brought in the county 
court to recover the unpaid balance of the increased rent and 
the landlords succeeded, but on appeal the tenant was successful, 
the Court of Appeal holding that the county court judge had 
wrongly excluded evidence or argument by the tenant directed 
to showing that the conditions justifying an increase in rent 
had not been complied with, and, further, that he had erred 
in drawing the inference that the landlords had assumed respon- 
sibility for all the repairs. Accordingly the case was remitted 
to the county court to be reheard. Liability for repairs having 
been apportioned and the notice and declaration duly amended, 
the matter came again before the county court and the judge 
decided in favour of the landlords. He rejected the submission 
that as the premises included an ‘‘ underground room”’ or 
rooms, as defined in s. 12 (2) of the Housing Act, 1936, they 
could not be “reasonably suitable for occupation ’”’ for the 
purposes of s. 23 (1) (a) (ii) of the Act of 1954 because, on the 
application of the standards prescribed by s. 12 (2) of the Act 
of 1936 and certain regulations made thereunder, they were to 
be deemed to be unfit for human habitation, notwithstanding 
that they sufficiently complied with the matters specified in 
s. 9 (1) (b) to (h) of the Act of 1954. The tenant appealed. 

JENKINS, L.J., said that the standard imposed by s. 12 (2) 
of the Act of 1936 had been relaxed by s. 9 of the Act of 1954, 
and the premises, including the underground part, should be 
deemed to be unfit only if they were so far defective in one or 
more of the matters specified in paras. (b) to (h) that they were 
not reasonably suitable for occupation in that condition. Judged 
on that test the premises were fit for occupation for the purpose 
of s. 23 (1) (a) of the Act of 1954 and the landlords were entitled 
to succeed. 

Morris and SEtLeErs, L.JJ., agreed. 

APPEARANCES : George Mercer (Pearce & Sons); C. G. 
Armstrong Cowan (Hanbury, Whitting & Ingle). 

(Reported by Miss E. DANGERFIELD, Barrister-at-Law} 


Appeal dismissed. 


[3 W.L.R. 102 


HOUSING: FITNESS FOR HUMAN HABITATION OF 
UNDERGROUND ROOMS: STATUTORY TESTS 
Critchell v. Lambeth Borough Council 
Lord Evershed, M.R., Morris and Pearce, L.JJ. 7th May, 1957 

Appeal from Lambeth County Court. 


On 8th October, 1956, the Lambeth Borough Council made a 
closing order in respect of five rooms in the basement of No. 88, 
Herne Hill, London, which were said to be unfit for human 
habitation and incapable of being rendered fit at a reasonable 


ing, and full reports will be found in the Weekly Law Reports. 


given at the end of the note. 


cost. The rooms were occupied by a family named Collins, and 
the owner of the house, Mrs. Critchell, occupied the upper part 
of the house with her husband. The order was justified by and 
based on s. 12 (2) of the Housing Act, 1936, and certain regulations 
made by the council thereunder. The owner appealed to the 
county court, alleging that, by reason of s. 9 of the Housing 
Repairs and Rents Act, 1954, the order could not be validly made 
under s. 12 (2) of the Act of 1936 and the council’s regulations. 
The county court judge decided in her favour and quashed the 
order. The council appealed. On appeal it was not disputed by 
the owner that, if the council were entitled to rely on s. 12 (2) 
and the regulations, the rooms or some of them did not in all 
respects comply with the regulations and that the order was on 
that footing valid. It was common ground that para. (a) of 
s. 12 (2) had no application. 

Lorp EVERSHED, M.R., referred to London Hospital Governors 
v. Jacobs (No. 2) [1957] 3 W.L.R. 102 (see supra), which, his 
lordship said, bound the court to decide in the owner’s favour, 
though had the matter been res integra he would feel a strong 
inclination to the contrary view. London Hospital Governors 
v. Jacobs (No. 2) turned upon s. 23 of the Housing Repairs 
and Rents Act, 1954, but the Court of Appeal stated more than 
once in it that s. 9 of that Act had superseded s. 12 (2) of the 
Housing Act, 1936, so as to provide in regard to underground 
rooms the sole standard for fitness or unfitness for human 
habitation and to render inoperative for that purpose the 
provisions of s. 12 (2) in the Act of 1936 or any regulations made 
thereunder. 

Morris, L.J., agreeing, said that s. 9 of the Act of 1954 imposed 
the standard of reasonable suitability for occupation in place of 
other rigid standards in three cases: (a) when a house was being 
considered ; (b) when part of a building used as a separate 
dwelling was being considered ; and (c) when an underground 
room which, for the purposes of s. 12 of the Act of 1936, was 
deemed to be unfit for human habitation was being considered. 

PEARCE, L.J., agreed. Appeal dismissed. 

APPEARANCES: Kenneth Jones (John E. Fishwick) ; R. Gavin 
Freeman (Seifert, Sedley & Co.). 


(Reported by Miss E. Dancerriecp, Barrister-at-Law] [3 W.L.R. 108 


ELECTION: WHETHER SPECIFIC 
DEVISE ADEEMED 

In re Edwards, deceased ; Macadam v. Wright and Others 
Jenkins, Romer and Sellers, L.JJ. 17th May, 1957 

Appeal from Upjohn, J. ({1957}] Ch. 21; 100 Sor. J. 817). 

A testatrix by her will dated 8th February, 1952, directed that a 
freehold property known as No. 78 Albion Road, Hounslow, 
together with her residuary realty and personalty, should be 
divided between seven named persons including the first defen- 
dant W. In May, 1952, by an oral agreement, the testatrix 
promised, inter alia, to devise No. 78 Albion Road ta W by her 
will in consideration of W agreeing to reside with the testatrix 
and perform certain household duties for her. In pursuance of 
this agreement IW went to live with the testatrix from Ist June, 
1952, until the testatrix died on 30th July, 1952. On 20th Septem- 
ber, 1952, the testatrix’s will was proved by her executors, and by 
an order of Danckwerts, J., made on 2nd October, 1953, the oral 
agreement was declared to be a binding contract between the 
testatrix and W. Accordingly, No. 78 Albion Road was conveyed 
to W. The plaintiff, as executor, took out a summons to deter- 
mine whether W was bound to elect between the one-seventh 
share of the property together with the testatrix’s residuary 
estate bequeathed to her by the will, and the property; or 
whether she was entitled to take both. Upjohn, J., held that 
W was bound to elect. W appealed. 

Jenkins, L.J., said that none of the authorities dealt with 
the special features of this case, that at the date of the will 
78 Albion Road was the testatrix’s property; that the will 
contained a plain, specific, devise of that property for sale and 
division among the settled and named individuals as the testatrix’s 
own property ; that between the date of the will and the date 
of the death the testatrix entered into the agreement for valuable 


WILL : 
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consideration with respect to the property of which specific 
performance was directed by Danckwerts, J.’s order, the etfect 
of which was that at the time of her death the testatrix was a 
bare trustee of the property for the first defendant, and con- 
sequently that by the time of the testatrix’s death the gift of 
the property contained in the will had been adeemed. The 
result was that at the date of the testatrix’s death her will con- 
tained no effective gift to anyone of 78 Albion Road, and that 
the gift of the property which the will did contain was ineffective, 
not because the property did not belong to the testatrix at the 
time when she made her will, but because the gift of it as her 
own property which the will did contain was, in effect, revoked 
by ademption, by reason of the disposition of the property in 
favour of the first defendant made by the testatrix between the 
date of her will and the date of her death. Thus no intention 
to make any testamentary disposition of 78 Albion Road could 
be imputed to the testatrix at the time of her death on the 
strength of the gift of it expressed in the will, because that gift 
was by that time adeemed, and therefore wholly inoperative, 
by reason of the subsequent disposition inter vivos in favour 
of the first defendant, and it followed that the first of the three 
conditions necessary to raise a case of election was not fulfilled. 
The judge’s conclusion to the contrary was based largely on 
s. 24 of the Wills Act, 1837. But the question whether a case 
of election had been raised was not to be resolved solely by 
reference to the facts indicated by a reading of the will as at the 
date of death; nor, where it was material to ascertain whether 
a gift had been adeemed, did s. 24 of the Wills Act preclude 
investigation of the circumstances obtaining at the date of the 
will containing the gift in question, or of any matters which had 
occurred between the date of the will and the date of the death 
of the testatrix. Accordingly, the first defendant was not put to 
election. 


ROMER and SELLERS, L.JJ., delivered concurring judgments. 
Appeal allowed. 


APPEARANCES: S. W. Templeman (Wylie Patterson & Herring, 
for Charles Robinson & Son, Hounslow) ; Raymond Walton and 
T. A. Jones (Anthony Gane & Co.). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 131 

WAR DAMAGE: COST OF WORKS PAYMENT: WAR 
DAMAGE CONFINED TO FRONT WALL: REBUILDING 
OF FLANK WALLS PRIOR TO REBUILDING FRONT 
WALL IN ORDER TO COMPLY WITH BYELAWS: 
WHETHER COST OF REINSTATING FLANK WALLS 

PART OF COST OF WORKS 
In re 34 Bruton Street, Westminster 
Jenkins, Romer and Sellers, L.JJ. 3rd June, 1957 

Appeal from Vaisey, J. ({1956] 1 W.L.R. 1477 ; 100 Sot. J. 838). 


A house, which was some 200 years old, forming part of a 
continuous row of buildings, sustained war damage on two 
occasions, namely, in September, 1940, and again in July, 1944. 
In 1948 two dangerous structure notices were served by the 
London County Council in respect of the property under the 
London Building Acts (Amendment) Act, 1939, the first relating 
to the front wall of the property and the other to the chimney 
breasts in the wall abutting on to a neighbouring house. The 
front wall of the house was so damaged that it required to be 
entirely rebuilt. In order to comply with the requirements of 
the London Building Acts and the various byelaws thereunder 
the owners were obliged by the district surveyor to have the 
party walls rebuilt to a considerable extent before rebuilding the 
front wall. The War Damage Commission determined that the 
proper cost of making good the war damage was confined to the 
cost of rebuilding the front wall, for, ‘‘ in the commission’s view 
it would have been physically possible to rebuild the front wall 
of the premises . . . without rebuilding the flank walls to the 
extent to which they have been rebuilt ... If the work had 
been carried out in this way the physical condition of the property 
would certainly have been no worse than it was before the war 
damage occurred. The commission recognise that the age and 
condition of the flank . . . walls (which was not in the view of 


the commission due to war damage) was such as to occasion 
the requirements imposed by the district surveyor, but they have 
taken the view that the cost of conforming with such require- 
ments does not form part of the proper cost payable by the 
commission as a payment of cost of works.”” The owners appealed. 





lournal ” 
Saturday, June 29, 1957 


“ The Solicitors’ J 


Vaisey, J., allowed the appeal, holding that the cost of conforming 
with the district surveyor’s requirements formed part of the 
proper cost of works executed for the making good of the said 
damage to the property in question. The commission appealed. 
Cur. adv. vult. 


SELLERS, L.J., delivering the judgment of the court, said that 
the commission was the tribunal of fact in the present case. 
Accordingly, as the commission had found as a fact that it was 
physically possible to rebuild the front wall and thus leave the 
premises in at least as good a condition as they were before the 
war damage occurred, without rebuilding the flank walls, which 
(in the commission’s view) had suffered no war damage, the 
appeal must be allowed. Vaisey, J.’s decision to the effect that 
the cost of conforming with the district surveyor’s requirements 
did form part of the proper cost of making good the war damage 
was inconsistent with the facts found by the commission. Appeal 
allowed. Leave to appeal to the House of Lords. 


APPEARANCES: Michael Rowe, Q.C., and Denys Buckley 
(Treasury Solicitor); R. E. Megarry, Q.C., and D. G. H. Frank 
(Debenham & Co.). 


[Reported by J. A. Grirrirus, Esq., Barrister-at-Law.] [3 W.L.R. 80 


HUSBAND AND WIFE: NO JURISDICTION IN 
REGISTRAR TO DECIDE ISSUE OF PATERNITY 
Nokes v. Nokes 
Hodson, Parker and Ormerod, L.JJ. 3rd June, 1957 

Appeal from Barnard, J., on a preliminary point. 


A wife, who had borne a child some two months after her 
marriage and had later obtained from justices orders against her 
husband for maintenance and custody of the child, subsequently 
petitioned for divorce, but did not ask for the custody of the 
child, and no order as to custody was therefore made. After 
the decree of divorce had been granted she applied for mainten- 
ance for herself and ‘‘ the child of the marriage ”’ under s. 26 (1) 
of the Matrimonial Causes Act, 1950. The husband, who had 
previously denied before the justices that he was the father of 
the child, offered in his affidavit on the wife’s application to 
continue his previous payments of maintenance in respect of 
“my daughter”; but at the hearing of the wife’s application 
before the registrar he again denied paternity. The registrar 
made the order for maintenance payable to “‘ the child of the 
marriage.” Later the husband applied to vary that order, 
and again denied paternity; but the registrar dismissed his 
application. The husband appealed to the judge, who directed 
that the issue as to paternity be tried. The preliminary point 
was taken for the wife that the husband was estopped from 
denying paternity per rem judicatam, namely, the order of the 
registrar under s. 26 (1); and Barnard, J., held that that plea 
must succeed, and made a declaration that the husband was the 
father of the child. The husband appealed. 

Hopson, L.J., said that the order of the registrar involved 
a declaration that the child in question was a child of the 
marriage. But the question of custody and legitimation of 
children was a matter which was by established practice dealt 
with by the judges and not by the registrars, as shown by 
s. 26 (1) of the Matrimonial Causes Act, 1950, and rr. 27 and 29 (1) 
of the Rules of 1950. The issue whether or not this child was 
a child of the marriage had never been determined by a judge, 
and, if it could be said that by the form of his order the registrar 
was determining the issue as to the paternity of this child, there 
was no doubt that the registrar had no jurisdiction so to do. 
The case was clearly distinguishable from Lindsay v. Lindsay 
{1934] P. 162, which Barnard, J., had purported to follow, for 
there there had been a judge’s order which had been tantamount 
to a declaration that that child was a child of the marriage. 
In the result there could not here be estoppel per rem judicatam. 
The appeal should be allowed. 

ParKER, L.J., concurring, said that in Lindsay v. Lindsay, 
supra, the order relied on had clearly been made by a court of 
competent jurisdiction, whereas in the present case the registrar 
was not a court of competent jurisdiction to decide the issue of 
paternity. 

ORMEROD, L.J., agreed. 

APPEARANCES: B. J. M. MacKenna, Q.C., and F. Maurice 
Drake (Ashley, Tee & Sons); John Elton (Drysdale, Lamb and 


Jackson). 


(Reported by Miss M. M. Hirt, Barrister-at-Law] [3 W.L.R. 90 
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Chancery Division 


UNIT TRUST: WHETHER STATUTORY 
PROVISIONS RESTRICTING ACCUMULATION 
OF INCOME APPLICABLE 


In re A. E. G. Unit Trust (Managers), Ltd.’s Deed ; Midland 
Bank Executors Trustee Co., Ltd. v. A. E. G. Unit Trust 
(Managers), Ltd. 


Wynn Parry, J. 30th May, 1957 
Adjourned summons. 


By a deed of trust made between a unit trust company and a 
trustee company it was provided that, as soon as the amount 
of net income available for distribution to unit holders in respect 
of any accounting period had been computed, the managers of 
the unit trust should determine in their discretion the amount 
(if any) to be distributed. After distribution the balance, if any, 
of the amount available for distribution should be added to the 
capital and should thereupon cease to be available for distribution. 
A summons was taken out by the trustee of the deed to determine 
whether, notwithstanding the provisions of s. 164 of the Law of 
Property Act, 1925, the trustee was bound to accumulate the 
amount available for distribution at the end of each accounting 
period, if and so far as it should exceed the amount determined 
by the managers to be distributed in respect of such accounting 
period. 

Wynn Parry, J., said that it was argued that the true test 
to apply was to see whether the right conferred was a right to 
a fixed or ascertainable money payment or whether it was 
a right to a true participation in the fund. In the first case, 
it was said, s. 164 would not apply ; in the second case, it would 
apply, because the mischief which the section was designed to 
avoid, namely, a growing of the fund in which unit holders would 
be interested, was present. His lordship could not accept that 
test. It involved an over-simplication of the matter, and the 
argument which it was necessary to put forward to support it 
was virtually that which Turner, V.-C., rejected in Bassil v. 
Listey (1851), 9 Hare 177. Moreover, it could not be doubted 
that, if at any time the whole of the certificate holders required 
the trust to be terminated or altered in a specific request, effect 
would have to be given to their requirements. Equally, if in 
any given year all the certificate holders required that the balance 
of the amiount available for distribution should not be added to 
capital as contemplated, effect would have to be given to their 
requirement. The court would not enforce that provision 
against their unanimous wish, with the result that s. 164 of the 
Law of Property Act, 1925, had no application. Declaration 
accordingly. 

APPEARANCES: E. J]. A. Freeman (Coward, Chance & Co.) ; 
K. J. T. Elphinstone and J. L. Arnold (Linklaters & Paines). 

[Reported by J. D. Pennincton, Esq., Barrister-at-Law] [3 W.L.R. 95 


Queen’s Bench Division 


REGISTERED ARCHITECT PRACTISING AS 
ARCHITECT AND ESTATE AGENT 


Hughes v. Architects’ Registration Council of the 
United Kingdom 


Lord Goddard, C.J., Hilbery and Devlin, JJ. 24th May, 1957 
Appeal under s. 9 of the Architects (Registration) Act, 
1931. 


Since 1919, the appellant had been in practice as an architect, 
surveyor, land and estate agent, and valuer. In 1934, he became 
registered as an architect under s. 6 of the Architects (Registration) 
Act, 1931, which section gave persons who had been in practice 
since 1931 a right to be registered. About 1936, the Architects’ 
Registration Council drew up a code which provided that it was 
undesirable for a registered architect also to practise as a 
surveyor, land or estate agent or valuer, and subsequently a 
date, 31st December, 1955, was fixed beyond which it would be 
misconduct for architects to continue to carry on such other 
avocations. On 17th December, 1956, the discipline committee 
of the council found the appellant guilty of disgraceful conduct 
in his capacity as an architect on the ground that he had refused 
to confine his practice to architecture, and disqualified him from 
practising for two years. The appellant appealed to the 
Divisional Court under s, 9 of the Act, 
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Lorp GopparpD, C.J., reading his judgment, said that the 
conduct which the council had found disgraceful was that the 
appellant had refused to comply with the standard which the 
profession as a whole approved and had set out for itself. Under 
the terms of s. 9 the right of appeal was as wide as if from a 
judge to the Court of Appeal. The essential difference between 
the present case and the cases of Allinson v. General Medical 
Council of Education and Registration [1894] 1 QO.B. 750 and 
R. v. General Council of Medical Education and Registration [1930] 
1 K.B. 562 was that no appeal was given from a decision of the 
General Medical Council, whereas an appeal was given from a 
decision of the Architects’ Registration Council. It was not a 
matter of certiorari, it was an appeal. It was not a case in 
which the court had to see only if the council had jurisdiction 
to make the order they did and whether there was evidence on 
which they could act, but, as in the case of appeals from the 
decision of several other professional domestic tribunals, set out 
in R.S.C., Ord. 59, r. 38, the court must decide whether the 
decision of the tribunal was right and could be upheld. The 
appellant was given by the statute a right to be registered, 
and in 1932 the council could not have refused him registration 
because he was then practising as a house agent. It was material 
that he had openly practised as before for more than twenty 
years after registration, and how could it be said that it was 
disgraceful for him to continue to do so after a particular date 
which the council chose to appoint ? If, for reasons applicable 
to the individual concerned, his conduct could not fairly be 
considered as disgraceful as an architect, a disapproval of that 
conduct in other members of the profession could not make it 
so. He, his lordship, did not doubt the right of the profession 
to lay down rules of professional conduct and to enforce them, 
but it was to be remembered that the court was dealing with 
what might be described as a transitional state of affairs. The 
council were obliged to register persons whose only qualification 
was that they were actually practising and the number admitted 
under that provision would in time disappear. In his lordship’s 
opinion, it was wrong to apply the same considerations and 
standards to them in all respects as to new entrants, although 
he did not wish it to be thought that architects admitted to the 
register as was the appellant were not bound by any rules of 
professional conduct. There were rules of conduct which all 
professional men must observe. But considering the ground on 
which Parliament gave the appellant the right to be registered, 
he could not be held to be guilty of conduct that by any standard 
could be said to be disgraceful because he continued to practise 
in exactly the same way after registration as he had done before, 
and that practice did not disqualify him for registration. 

HivBery, J., delivered a concurring judgment. 

DEVLIN, J., agreeing, said that it was not of itself disgraceful 
to disagree with a majority view and to act accordingly. It was 
only if a man had bound himself in honour to accept that view 
and to act according to the code that a deliberate breach of the 
code for his own profit could be called disgraceful. The appellant 
had never bound himself in that way. He was in practice as an 
architect and estate agent long before the code was first 
formulated or the Act of 1931 passed and his case differed not 
merely in degree but toto celo from that of the new entrant who 
was admitted upon terms. Appeal allowed. 

APPEARANCES: Gerald Gardiner, Q.C., and Neville Faulks 
(Beale & Co.); B. J. M. MacKenna, Q.C., and J. C. Leonard 
(Field, Roscoe & Co.). 

[Reported by Miss J. F. Lams, Barrister-at-Law.] {3 W.L.R. 119 

JUSTICES : COSTS : UNSUCCESSFUL APPEARANCE 

BEFORE DIVISIONAL COURT : LIABILITY FOR 
COSTS 


R. v. Llandiloes Licensing Justices ; ex parte Davies 
Lord Goddard, C.J., Hilbery and Devlin, JJ. 6th June, 1957 
Application for mandamus. 


The divisional court having granted an application for an 
order of mandamus to issue to the licensing justices for the 
division of Llandiloes, Montgomeryshire, the successful applicant 
applied for the costs of the motion. Counsel for the justices, 
who had unsuccessfully opposed the motion for mandamus, 
submitted that costs should not be awarded against the justices 
on the ground that it was usual for justices to appear by counsel 
when such applications were made, and if they were unsuccessful, 
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costs were not normally awarded against them unless the justices 
had acted oppressively or capriciously. 

LorRD GopDARD, C.J., said that if the justices appeared in the 
divisional court they made themselves parties to the lis. They 
took the risk of being ordered to pay costs, and they were entitled 
to receive costs if they succeeded in defeating the application. 
His lordship had tried to remind justices all over the country, 
not only in court, but in addresses to them, of their rights under 
the Review of Justices’ Decisions Act, 1872. That Act was 
passed for the very purpose of allowing justices, against whom 
certiorari or mandamus was moved, to put in affidavits (on which 
they did not have to pay any stamp duty) giving their reasons, 


IN WESTMINSTER 


STATUTORY INSTRUMENTS 


Act of Sederunt (Valuation Appeal Rules Amendment), 1957. 
(S.I. 1957 No. 1016 (S.51).) 

British Transport Commission (Wroxham and Reepham) 
Light Railway Order, 1957. (S.1. 1957 No. 1012.) 6d. 

Exchange Control (Authorised Dealers) (Amendment) Order, 
1957. (S.1. 1957 No. 1026.) 

Exchange Control (Authorised Depositaries) (Amendment) Order, 


1957. (S.I. 1957 No. 1027.) 
Hungerford—Gloucester—Ross—Hereford Trunk Road 

(Barnwood By-Pass) Order, 1957. (S.I. 1957 No. 996.) 5d. 
Import Duties (Drawback) (No. 11) Order, 1957. (S.1. 1957 


No. 1011.) 
National Health Service (General Medical and Pharmaceutical 


Services) (Scotland) Amendment Regulations, 1957. (S.I. 
1957 No. 1008 (S.50).) 5d. 
Ploughing Grants (Scotland) Scheme, 1957. (S.I. 1957 


No. 993 (S.49).) 5d. 

Retention of Main under Highway (City and County Borough 
of Plymouth) (No. 1) Order, 1957. (S.I. 1957 No. 986.) 5d. 

Southend (Water Charges) Order, 1957. (S.I. 1957 No. 985.) 
5d. 

Stopping up of Highways (County of Kent) (No. 11) Order, 
1957. (S.I. 1957 No. 979.) 5d. 


NOTES AND 


Honours and Appointments 

We regret that the following were omitted from the “ Birthday 

Legal Honours ”’ at p. 504, ante :— 

KNIGHT BACHELOR 
WILLIAM GOSSELIN TROWER, Esq. Admitted 1919. 

ORDER OF THE BRITISH EMPIRE 
CBE. 
CALDERWOOD, 
Admitted 1912. 
Admitted 1906. 


Joun Linpow Esq., Chairman, Wiltshire 


County Council. 
Percy Ho tt, Esq. 


O.B.E. 
SIDNEY FRANK RicuH, Esq. Admitted 1925. 


Mr. THomMAs Ropert WILLIAMS, solicitor, of Piccadilly, 
London, W.1, has been elected chairman of the Public Transport 
Association. 

The Colonial Office announces the following appointments 
and promotions in the Colonial Legal Service: Mr. F. G. 
ADAMSON, Assistant Registrar-General, Tanganyika, to be 
Registrar-General, Tanganyika; Mr. D. K: H. McIntyre, 
Assistant Attorney-General, British Honduras, to be Solicitor- 
General, British Honduras; Mr. D. E. G. MALong, Assistant 
Legal Draftsman, Barbados, to be Assistant to the Attorney- 
General and Legal Draftsman, Barbados; Mr. D. S. STEPHENS, 
Senior Crown Counsel, Federation of Nigeria, to be Legal Secretary, 
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so that the court could decide the case on the affidavits ; but if 
justices insisted on instructing counsel and coming before the 
court and arguing the case, they made themselves parties to a 
lis and would have to pay costs. The justices in the present 
case had made themselves parties before the court and opposed 
the application, and the applicant was entitled to costs against 
them. Order for costs. 

APPEARANCES : Richard Elwes, Q.C., and Sidney Lamb 
(J. E. Lickfold & Sons, for W. Emrys Jones & Co., Welshpool) ; 
FE. P. Wallis- Jones (Madgett & Ball, for J. & A. Davies, Liandiloes). 


[Reported by J. D. Pennincron, Esq., Barrister-at-Law] [1 W.L.R. 809 


AND WHITEHALL 


Stopping up of Highways (London) (No. 35) Order, 1957. (S.I. 
1957 No. 987.) 5d. 

Stopping up of Highways (London) (No. 36) Order, 1957. (S.1. 
1957 No. 988.) 5d. 

Stopping up of Highways (London) (No. 37) Order, 1957. (S.1. 


1957 No. 994.) 5d. 

Stopping up of Highways (County of Middlesex) (No. 8) Order, 

1957. (S.1. 1957 No. 995.) 5d. 

Stopping up of Highways (City and County Borough of 

Nottingham) (No. 2) Order, 1957. (S.I. 1957 No. 998.) 5d. 
Stopping up of Highways (County of Warwick) (No. 10) Order, 

1957. (S.I. 1957 No. 956.) 5d. 

Stopping up of Highways (County of Warwick) (No. 11) Order, 

1957. (S.I. 1957 No. 957.) 5d. 

Wild Birds (Wicken Sedge Fen Sanctuary) Order, 1957. 

1957 No. 1015.) 5d. 

Zetland County Council (Burn of Geosetter, Bigton) Water 

Order, 1957. (S.I. 1957 No. 1030 (S.52).) 5d. 

[Any of the above may be obtained from the Government 
Sales Department, The Solicitors’ Law Stationery Society, Ltd., 
21 Red Lion Street, London, W.C.1. The price in each case, 
unless otherwise stated, is 4d., post free.] 


(S.I. 


NEWS 


Mr. D. G. Tuomas, Assistant Lands Officer, Tanganyika, 
and Mr. S. R. Barton to 


Malta ; 
to be Registrar of Titles, Uganda ; 
be Resident Magistrate, Uganda. 
Mr. J. P. C. Pater, solicitor, of Henley-on-Thames, has been 
elected president of the Berks, Bucks and Oxon Law Society. 


Personal Notes 

Mr. Brian John Martin, solicitor, of Bedford Row, London, 
W.C.1, was married recently at Purley to Miss Patricia Margaret 
Hemy Hodgson, of South Croydon. 

A gold watch and an inscribed silver tankard were presented 
to Mr. Charles Henry Martin, assistant clerk to the Evesham 
justices, on his completion of fifty years’ service with Messrs. 
Byrch, Cox & Sons, solicitors, of Evesham. 

Mr. Anthony John Rylands, solicitor, of Whitby, was married 
on 15th June at Wakefield to Miss Maureen Bridgett Owen, of 
Wakefield. 


Miscellaneous 
DEVELOPMENT PLANS 
SOUTHPORT DEVELOPMENT PLAN 
The Minister of Housing and Local Government has approved, 
with modifications, the development plan for the County Borough 
of Southport. The plan, as approved, will be deposited in the 
Town Hall, Southport, for inspection by the public, 
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CovENTRY CouNnTy BorouGH DEVELOPMENT PLAN 


On 29th May, 1957, the Minister of Housing and Local 
Government approved, with modifications, the above development 
plan. A certified copy of the plan as approved by the Minister 
has been deposited at the offices of the City Architect and 
Planning Officer, Bull Yard, off Warwick Row, Coventry. The 
copy of the plan so deposited will be open for inspection free of 
charge by all persons interested between the hours of 9.30 a.m. 
and 5 p.m. on Mondays to Fridays (except Monday and Tuesday, 
10th and 11th June respectively) and between the hours of 
9.30 a.m. and 12 noon on Saturdays. The plan became operative 
as from 4th June, 1957, but if any person aggrieved by the plan 
desires to question the validity thereof or of any provision 
contained therein on the ground that it is not within the powers 
of the Town and Country Planning Act, 1947, or on the ground 
that any requirement of the Act or any regulation made there- 
under has not been complied with in relation to the approval of 
the plan, he may, within six weeks from 4th June, 1957, make 
application to the High Court. 


THE CiTy OF SALFORD DEVELOPMENT PLAN 

On 15th May, 1957, the Minister of Housing and Local 
Government approved, with modifications, the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the City Engineer’s Office, Town 
Hall, Bexley Square, Salford, 3, and is available there for 
inspection free of charge by all persons interested between 
9.30 a.m. and 4.30 p.m. (Saturdays 9.30 a.m. and 12 noon). 
The plan became operative as from 18th June, 1957, but if any 
person aggrieved by the plan desires to question the validity 
thereof or of any provision contained therein on the ground that 
it is not within the powers of the Town and Country Planning 
Act, 1947, or on the ground that any requirement of the Act or 
any regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may within six weeks 
from 18th June, 1957, make application to the High Court. 


DEVELOPMENT PLAN FOR THE CITY AND COUNTY BOROUGH OF 
SHEFFIELD i 

On 31st May, 1957, the Minister of Housing and Local 
Government approved, with modifications, the above develop- 
ment plan. A certified copy of the plan as approved by the 
Minister has been deposited at the Town Hall, Sheffield, 1. The 
copy of the plan so deposited will be open for inspection free of 
charge by all persons interested between 9 a.m. and 12 noon on 
Saturdays and 10 a.m. and 5 p.m. on other week-days. The 
plan became operative as from 18th June, 1957, but if any person 
aggrieved by the plan desires to question the validity thereof 
or of any provision contained therein on the ground that it is 
not within the powers of the Town and Country Planning Act, 
1947, or on the ground that any requirement of the Act or any 
regulation made thereunder has not been complied with in 
relation to the approval of the plan, he may, within six weeks 
from 18th June, 1957, make application to the High Court. 


BERKSHIRE COUNTY COUNCIL DEVELOPMENT PLAN 


Proposals for alterations or additions to the above development 
plan were on 3rd June, 1957, submitted to the Minister of Housing 
and Local Government. The proposals relate to land situate 
within the parishes of Old Windsor, Sunninghill and Sunningdale 
in the Rural District of Windsor and the parish of Winkfield 
in the Rural District of Easthampstead. Certified copies of 
the proposals as submitted have been deposited for public 
inspection at the places mentioned below. The copies of the 
proposals so deposited, together with copies of the plan, are 
available for inspection free of charge by all persons interested, 
at the places mentioned below between the hours indicated :— 


Place of Deposit and Hours for Inspection 


The Office of the Clerk of the County Council, Shire Hall, 
Reading—9.30 a.m. to 5 p.m. Mondays to Fridays. 9.30 a.m. 
to 12 noon Saturdays. 
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The Office of the County Planning Officer, 6-7 Abbot’s 
Walk, Reading—9.30 a.m. to 5 p.m. Mondays to Fridays. 
9.30 a.m. to 12 noon Saturdays. 

Easthampstead Rural District Council Offices, Bracknell 
9.30 a.m. to 5 p.m. Mondays to Fridays. 9.30 a.m. to 12 noon 
Saturdays. 

Windsor Rural District Council Offices, ‘‘ Kingswick,”’ 
Sunninghill—9.30 a.m. to 5 p.m. Mondays to Fridays. 9.30 a.m. 
to 12 noon Saturdays. 


Any objection or representation with reference to the proposals 
may be sent in writing to the Secretary, Ministry of Housing 
and Local Government, Whitehall, London, S.W.1, before 
31st July, 1957, and any such objection or representation should 
state the grounds on which it is made. Persons making any 
objection or representation may register their names and 
addresses with the Berkshire County Council and will then be 
entitled to receive notice of any amendment of the plan made as 
a result of the proposals. 


The President of The Law Society, Sir Edwin Herbert, gave a 
luncheon party on 17th June at 60 Carey Street, Lincoln’s Inn. 
The guests were : The High Commissioner for Australia, Viscount 
Bracken, Lord Denning, the Rev. P. B. Clayton, Mr. H. J. Kandall, 
Mr. W. J. Keswick, Mr. Ian T. Morrow, Mr. R. J. F. Burrows, 
Mr. C. H. Scott and Mr. T. G. Lund. 


Sir Edwin Herbert, President of The Law Society, and Lady 
Herbert gave a luncheon party on 20th June at 60 Carey Street, 
Lincoln’s Inn. The guests were: The Swiss Ambassador and 
Mme. Daeniker, Sir Charles and Lady Norton, Sir William and 
Lady Haley and Mr. and Mrs. Ian D. Yeaman. 


DISTRIBUTION OF HUNGARIAN PROPERTY 

The Board of Trade announce that the Administrator of 
Hungarian Property is about to pay out of Hungarian assets 
in the United Kingdom a dividend at the rate of 4}d. in the £ 
to claimants in the distribution whose claims have been established 
by the Administrator under the Treasury Directions of 
6th August, 1954. This is a first and final dividend and exhausts 
the assets available for distribution to British creditors. Payment 
will commence shortly. 


Wills and Bequests 

Mr. Cuthbert Bainbridge, solicitor, of Newcastle-upon-Tyne, 
left £128,211 (£127,529 net). * 

Mr. Humphrey Sandford Burrington, retired solicitor, of 
Barnstaple, left £50,046 (£49,911 net). 

Mr. Thomas Reginald Ellis, solicitor, of Wilmslow, Cheshire, 
left £31,641 (£24,462 net). 

Mr. Walter Farley Long, solicitor and a former Mayor of 
Bath, left £35,821 (£33,290 net). 

Mr. C. Frederick Monk, solicitor, of Birmingham, left £24,469 
(£12,205 net). 

Mr. Robert Henry Wiggins, retired solicitor, of Parkstone, 
Dorset, left £114,141 (£113,006 net). 


OBITUARY 


Mr. G. E. CLARK 
Mr. George Edward Clark, retired solicitor, of Middleton and 
Oldham, died recently, aged 52. Until his retirement earlier this 
year Mr. Clark had been clerk to the justices of Middleton, 
Royton and Chadderton. He was admitted in 1930. 


Mr. W. E. CROOK 


Mr. William Edward Crook, solicitor, of Birmingham, died 
recently, aged 79. He was admitted in 1909. 
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Bric.-GENERAL Sir G. D. GOODMAN 


Brigadier-General Sir Godfrey Davenport Goodman, K.C.B., 
C.B., C.M.G., D.S.O., V.D., T.D., died on 24th May, aged 88. 
An honorary Freeman of Buxton, he practised as a solicitor in 
Buxton before becoming District Registrar of the High Court in 
Manchester from 1926-43. He was a former Justice of the Peace 
for Derbyshire. 

LEWIS 
retired solicitor, of Keynsham, 
He was admitted in 1912. 


Mr. G. P. 


Mr. Gerald Patterson Lewis, 
Somerset, died recently, aged 75. 


Mr. K. MOSSMAN 
Mr. Kenneth Mossman, solicitor, of Chancery Lane, W.C.2, 
died recently. He wasa member of the Court of the Worshipful 
Company of Woolmen and was admitted in 1908. 


Mr. D. R. A. ROMAIN 
Mr. David Robert Anidjar Romain, solicitor, of Seymour Place, 
Marylebone, London, W.1, died on 24th June, aged 42. He was 
admitted in 1938. 
Mr. J. SAUNDERS 


of Muswell Hill, 


Mr. Frederick James Saunders, solicitor, 
London, N.10, died on 15th June, aged 74. He was admitted in 
1906. 
Mr. A. E. V. SHERWOOD 
Mr. Albert Edward Victor Sherwood, solicitor and coroner of 


Dudley, Worcestershire, died on 19th June, aged 59. He was 
admitted in 1922. 
Mr. W. C. SUMNER 
Mr. William Catchpool Sumner, solicitor, of Whitehaven, 
Salop, died recently, aged 67. He was secretary of the West 
Cumberland Law Society and a member of the area committee 
of the Legal Aid Society. He was admitted in 1920. 


Mr. M. TURNER-SAMUELS, Q.C. 
Mr. Moss Turner-Samuels, Q.C., died on 6th June, aged 64. 
He was admitted a solicitor in 1914, called to the Bar in 1922, 
took silk in 1946, and became Recorder of Halifax in 1948. 


Mr. L. W. WIGG 
Mr. Leslie Weston Wigg, retired solicitor, of Hammersmith, 
London, W.6, died on 8th June at Hampstead, aged 86. He was 
admitted in 1893. 
Mr. A. H. WOOD 
Mr. Arthur Herbert Wood, retired solicitor, of St. 
Hill, E.C.4, died on 6th June, aged 91. 


Andrew’s 


SOCIETIES 


CLERKS’ SOCIETY announces the 
9th July: Cricket Match v. 
at Kkichmond Cricket Club, 
River week-end. 


The Soricirors’ ARTICLED 
following programme for July: 
Chartered Accountants Students 


Richmond. Start 2 p.m. 13th and 14th July: 
18th July: Scottish Reels. At The Law Society at 6.30 p.m. 
Refreshments available. 23rd July: Visit to Daily Mirror. 


29th July: Theatre Party. 


All places for this 


24th July: Visit to Daily Mirror. 
Notice.—Visit to Television Theatre. 
visit in September have now been taken. 
Future programme.—Because of the advent of holidays, it 
has been decided that there will be no programme arranged for 
the month of August. Ideas for future activities are always 
welcome. Please write to Anthony Cowen, c/o The Law Society. 


THE LONDON SOLICITORS AND FAMILIES ASSOCIATION 


Formerly known as The Law Association, one hundred and 
forty years old this year, THE LONDON SOLICITORS AND FAMILIES 
ASSOCIATION came into being under its new style at an Extra- 
ordinary General Court held at The Law Society’s Hall on 
Tuesday, 18th June last. Mr. John Venning, presiding, said 
that although there was reluctance to part with the title which 
had served the Association for so long, the reasons for making 
a change were imperative. The short title ‘‘ Law Association ’ 
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failed entirely to present any idea of the purpose for which the 
association existed and there was continual confusion with 
The Law Society. It did not aid recruitment, and not only 
did the office receive inquiries intended for The Law Society 
but The Law Society received inquiries intended for the Law 
Association and in many cases these were forwarded to the 
Solicitors’ Benevolent Association even if from dependants of 
Law Association members, which The Law Society could hardly 
be expected to check. 


The old organisation, under its new title, is issuing this week- 
end a birthday appeal, directed to some 2,990 or more London 
solicitors who at present subscribe to neither of the profession’s 
own charities. Please make this 140th birthday year the begin- 
ning of a new era under the new name, a record of achievement 
and membership. It is only with your support that the size 
of grants can be increased to meet the present-day cost of living. 


The minimum annual subscription is only one guinea and a 
single payment of ten guineas is the cost of life membership. 
Forms of application for membership can be obtained from the 
Secretary, Miss K. M. Hugh-Jones, 25 Queensmere Road, 
Wimbledon Park, S.W.19. 
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